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EDITORIAL NOTES. 

More automobile legislation is inevitable in the immediate future. 
The speed at which these vehicles are being driven, and the accidents 
occurring in all parts of our state and country, will lead the people to 
demand and the legislators to grant additional safeguards for the public 
as against the reckless drivers of these machines. The automobile as a 
vehicle has come to stay, and there is no question of its utility. The 
speed limit on the public highway, especially when there is any traffic 
in sight, will have to be reduced, or there will have to be separate roads 
constructed where the machines may be driven by themselves. What 
to do by way of legislation is a problem not easy of solution, because on 
the one hand the owners of the machines feel that they ought to have 
the right, especially upon a straight and level road where no other 
vehicles are in sight, to ride almost as rapidly as they choose, and on 
the other hand, a high limit of speed, maintained where there are 
curves in the road, or where there are many other vehicles, or after dark, 
is positively dangerous to those who are driving horses for business 
or pleasure. It goes without saying that it is now dangerous for any- 
body to undertake to drive a horse and carriage on the public highway 
where there are sharp curves, because in the most unexpected manner 
a machine is likely to come thundering around the curve and frighten 
the horse with its sudden appearing, or collide with a carriage, and this 
is done, often, in a few seconds of time. The proposition to do away 
entirely with automobiles, or to elect to the legislature only such men 
as will pledge themselves to oppose all of the so-called rights of auto- 
mobilists, is impracticable. But it is not impracticable to compel a 
reduction in the maximum of speed to say ten or twelve miles an hour, 
and to punish all who exceed the limit, or who guide the machine reck- 
lessly, by imprisonment as well as by fine. In the rural districts the 
subject is of growing importance, because the usual driving for pleasure 
has become so seriously interrupted by the speed and daring of the 
average automobilist as to make the life of the dweller in the country one 
of fear. Inthe cities, however, there is even more danger, because at the 
end of every block of houses there are intersecting side streets, and one 
who is driving, or is merely crossing on the cross-walk, does not know 
at what instant a machine will loom up and produce a collision that may 
mean loss of life. It is now almost as dangerous to drive about the 
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streets of a city as it is to drive over the grade crossings of railways. 
Perhaps more so, because if there are not watchmen at grade crossings, 
the crossings at least occur so seldom that one is on the lookout for 
passing trains, and every such crossing has notices of danger. 





The subject of how municipal corporations may manage public utili- 
ties without there being connected with them the same kind of “graft” 
as in the case of private companies is one which is being discussed in 
the periodicals and cities in many parts of this country. The objection 
of those who hesitate about having a city, borough or town manage its 
own gas works, electric light plants, water works or telephone system, is 
usually this, that they fear that political schemers will get hold of the 
direction of the plants and in various ways use them to control votes, 
if not to make personal gains. In this connection we reprint, on another 
page, an article contributed to the “Municipal Journal and Engineer,” 
written by a member of the Bar of Illinois. In this article the author, 
Mr. Rice, takes the position that it is possible to keep the public utilities 
out of politics by having the city, borough, etc., own its own works, but 
not to operate it; that is to say, he would lease the works to a corpora- 
tion “not for pecuniary profit,’ to be governed by a board of directors 
elected every four years, the electors to be such portion of the public 
as are users of the utility. In his illustration he supposes that the 
voters shall be those who use the product of the plant; tor example, gas. 
As it would be to the interest of all the subscribers for gas to secure 
economy in the management of the plant (since the cost of gas would be 
immediately dependent upon the cost of running the plant), he supposes 
such subscribers would only elect to the board of directors first-class 
business men, who would be equally interested themselves in having the 
gas plant run at the lowest cost consistent with the production of good 
gas. He feels sure that such a board of directors would select proper 
engineers and managers who understand the business, and, by having the 
board hold for a term as long as four years, and by holding the elections 
at a time separate from the ordinary political elections, he thinks thai 
the subject would not come within the domain of generai politics. What- 
ever may be thought of his suggestions they are at least entitled to 
thoughtful consideration. ‘The fact is apparent, as the Journal has often 
stated hitherto, that the time is coming, if it be not indeed now at hand, 
when the majority of people will desire to adopt the general scheme 
that has been in operation in England for a hundred years past, and place 
all public utility corporations under the more immediate supervision of 
the municipalities which they effect. ‘The first thing that will be done, 
undoubtedly, will be to limit the period of franchise granted to private 
corporations. The next step will be for the cities to take immediate 
charge of the public plants themselves, so that the consumers will also 
be the owners to a certain degree, and so that the price of gas, water and 
electric light, not to say of telephones, will be reduced to actual cost. 





One of the growing evils of this country, according to the insurance 
investigation now going on in the city of New York, is the payment of 
inordinate salaries to those who manage the large so-called “benevolent” 
institutions, of which the life insurance companies have a foremost 
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place. The amount of money handled by the life insurance companies 
runs into millions, and the operation of the business is vitally connected 
with almost every person who is at the head of a household. Few are 
the parents, or, indeed, laborers, who do not have their lives insured 
in some company, and to the most of these individuals the idea is held out 
to them that their families will be provided for after their death by 
receiving the full benefits to accrue from their policies, including 
accretions from a proper financing of the corporation. Thousands of 
persons put all their savings away in this form, and where dividends 
are available they are supposed to receive the same in full measure, 
with only such deductions for the operating expenses of the company as 
are reasonable. Attention is now called to the fact that most un- 
reasonable expenses for salaries, for employment of lawyers and for 
bribery of legislators have been made by some of the strongest and 
wealthiest of the insurance companies of New York City, and presumably 
the same thing has occurred as to some of the other large insurance com- 
panies of other cities. Of course it is preposterous that the president 
of any life insurance company should receive three times the salary paid 
to the President of the United States, and much more in proportion 
to that paid to the director of the Bank of England, or of the equally 
large institutions of France and Germany. But it is even a worse 
state of affairs that any one man in an insurance company can direct 
the payment of hundreds of thousands of dollars for whatever matter 
he may see fit, and make no accounting of the same even to his 
board of directors. How laws are to reach all these questions we do not 
know, but investigations like that going on in New York are of the 
greatest public importance, and will, in the end, tend to settle things 
connected with the management of large corporations on a more 
business-like and more economical basis. 


It seems to be conceded that the Primary Election Law in this 
state has its faults, and that in addition to those to which we have here- 
tofore called attention is the possibility of frauds. As it now stands, 
there may be frauds in receiving or counting votes, and there is no power 
in the courts to rectify them, or even honest mistakes. We print else- 
where the decision of Judge Adams, one of the able Circuit court judges 
of this state, sitting in Essex county, on the application for a recount of 
the votes cast in certain districts of the that county, there being evidence 
brought to the court that frauds were committed. Judge Adams takes 
the same grounds as that previously taken by the Chief Justice, and, it 
is understood, by some of the associate justices of the Supreme court, 
and has denied the application to have the court inquire into and de- 
termine the result of the primary election in Essex county for members 
of the Republican County Committee. He holds that the Primary Act 
of 1903 (P. L. 1903, p. 603) does not provide for any review by the 
Circuit court, although that act is a supplement to the Act of 1898 (P. L. 
1898, p. 237), which does confer upon the Circuit court jurisdiction in 
certain emergencies. Those who made the application contended that 
the provisions in the original act were by implication, or rather by 
usual construction of law, extended to its supplements. The matter 
ought to be definitely passed upon by the Supreme court, but, whether 
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it is or not, it will certainly be incumbent upon the next legislature to 
pass a bill amending the Primary Act, so that the Circuit court will have 
jurisdiction to correct any frauds perpetrated under said act. 


The Primary Act, as a whole, does not seem to be at all satisfactory 
to the Democratic party of this state, and is not liked by many members 
of the Republican party. It was carefully prepared with, no doubt, a 
proper end in view, and its entire repealer is not to be looked for. Like 
the introduction of the voting machine, to which a great many voters 
object, the general principles of the law have probably come to stay, but, 
if so, it should be simplified and made less onerous upon the average 
citizen. On its face the law is intended to do away with what is known 
as “machine politics;” but, as a matter of fact, there are certain pro- 
visions in it which allow a local political machine to perpetuate itself 
quite as effectively as it could do so through the usual open primary 
meetings formerly held. One of the safeguards of this country is inde- 
pendent voting, and the avenues for that should be made wider, if 
possible; the usual opportunities of voting along party lines need no 
further extension. 





A new law recently went into effect in New York State as a section 
of the Penal Code, the object of which is to prevent the corrupt influenc- 
ing of agents, employees or servants. The law reads as follows: 
“Whoever gives, offers, or promises to an agent, employee, or servant, 
any gift or gratuity whatever, without the knowledge and consent of the 
principal, employer, or master of such agent, employee, or servant, with 
intent to influence his action in relation to his principa!’s, employer’s, or 
master’s business; or an agent, employee, or servant, who, without the 
knowledge and consent of his principal, employer, or master, requests 
or accepts a gift, or gratuity, or a promise to make a gift or to do an act 
beneficial to himself, under an agreement or with an understanding that 
he shall act in any particular manner to his principal's, employer’s, or 
master’s business; or an agent, employee, or servant, who, being 
authorized to procure materials, supplies, or other articles either by 
purchase or contract for his principal, employer, or master, or to employ 
service or labor for his principal, employer, or master, receives directly 
or indirectly, for himself or for another, a commission, discount, or 
bonus from the person who makes such sale or contract, or furnishes 
such materials, supplies, or other articles, or from a person who renders 
such service or labor; and any person who gives or offers such an agent, 
employee, or servant such commission, discount, or bonus, shall be 
guilty of a misdemeanor and shall be punished by a fine of not less 
than ten dollars nor more than five hundred dollars, or by such fine 
and by imprisonment for not more than one year.” Few persons who 
are not actively engaged in large enterprises understand to what extent 
commissions or discounts are obtained by employees whose position 
gives them opportunity to influence their employers in the purchase of 
certain materials or supplies. The evil, however, exists, and there can 
be no good reason why the New York statute should not be made law 
in every state of the Union. 








e~w~ OS 


Ww 


—_— ae wo ~~ ew 


THE AMERICAN LAWYER. 825 


THE AMERICAN LAWYER. 





[We extract the following from the Annual Address by Mr. Alfred 
Hemenway, of Boston, delivered before the American Bar Association 
at its August meeting at Narraganset Pier, Rhode Island] : 

All knowledge is the province of the lawyer. This versatility was 
admirably illustrated in the argument of the telephone cases. On the 
way to the Capitol, on the day of the argument, a scientist walking with 
Chief Justice Waite said to him: “I don’t see how any tribunal of judges 
can understand the scientific questions involved in the case.” After 
hearing the argument of the late Mr. Storrow he said: “Now I don’t 
see how the court can fail to understand the scientific questions involved.” 
So clearly had the lawyer with trained accuracy stated the matters in 
controversy. 

We are glad to remember that D. Appleton White and John 
Pickering, two Massachusetts lawyers—one a Judge of Probate, the 
other City Solicitor of Boston, prepared an edition of Sallust for publi- 
cation a hundred years ago. It was the first classic not a mere reprint 
published in the United States. 

The lawyer as a part of the court is a part of the government, 
and interested in its prosperity. We are a great people, and, notwith- 
standing the hysterical complaints that find vent in the* daily and 
periodical press, a well-governed people. Well housed, well fed, well 
clothed, with an open schoolhouse and a free altar, on this earth there is 
no nation where the skies are bluer and the grass greener, the people 
more contented or with a brighter future, than in the United States of 
America in this very year of grace. All about us are unmistakable signs 
of material, intellectual and moral prosperity. The people are free; the 
ballot is in their hands, and they are the government. By them officers 
are elected and measures enacted. There is rotation in office and laws 
are subject to change. All action is temporary. The will of the people 
is the thought or the whim of the hour. That which is permanent is 
the inherent power of the people. That abides; all else is transient. If 
the law of to-day be unsatisfactory, to-morrow it may be changed. 
There is nothing sacred in a statute. Its enactment arid repeal are but 
the expression of the hour. While the statute remains it is the supreme 
law. In its impartial execution is the whole safety of our government. 
Only in the courts can the honest administration of the law be deter- 
mined. Their judgment is the final arbitration. 

The stability of the court does not lie in its power. To the lawyer it 
may be a source of admiration that the people bow to the authority of 
the court when a law is declared unconstitutional. But it must be re- 
membered that such a decision always nullifies the will of the majority. 
The majority is conquered, but retains its “unconquerable will.” It 
yields, because of its belief in the integrity of the court; it yields, because, 
although failing in its special exercise, its power still remains. 

Every declaration of unconstitutionality is a test of the loyalty of 
the people to the majesty of the law. The acquiescence of the people is 
a magnificent tribute to the judiciary. Why do the people pay this 
tribute? It is trite to say that it is because of the acknowledged power 
of the courts vested in them by the Constitution. The Constitution 


ee 











326 THE NEW JERSEY LAW JOURNAL. 


rests upon public opinion, and in matters pertaining to law, public 
opinion rests upon the opinion of the Bar, and the Bar recognizes and 
sustains the authority of the court. The judiciary is the strongest de- 
partment of our government. It is the most permanent. It has 
amplified its power and jurisdiction. It was never stronger than to-day. 

Commercialism is a threadbare topic of universal discussion. Its 
existence is assumed, and all activities are believed to be influenced by it. 
We hear on all sides of the materialism and commercialism in all things, 
and the sad inference is drawn that the pursuit of wealth is now the 
sole object of life; that the rich are growing richer and the poor poorer. 
It is a clever phrase and catches the open ear of the thoughtless. To 
the thinker it is idle. It is true, the material prosperity of our country 
has marvelously increased during our lifetime. In this prosperity all 
have shared. We have better houses, better furniture, better_ food; 
better schools and colleges and libraries and churches; better roads and 
parks; better hospitals and asylums; better public buildings. If this 
generation be chargeable with avarice, it is rather rapacious than 
tenacious. Never was wealth held with a more generous hand. The 
claims of humanity are acknowledged. Never were the poor and needy 
better watched over and cared for than to-day. Never did the child 
born into the world have a better opportunity for health, growth, 
education, comfort and culture. Never did the law reign more su- 
premely or more benignly. Never before could a President of the 
United States suggest peace to belligerent nations; one elated by con- 
tinuous successes, the other wounded by unexpected reverses, and 
receive the thanks of each and the gratitude of the world. We are told 
the dove that went forth from the ark returned, for it found no resting 
place. The letter of the President found a resting place in the heart of 
humanity. If there be commercialism in all these things, then, indeed, 
is it robbed of its sting. 

It is an old cry. 

John Adams, in 1776, wrote bitterly of the corruption of his time, 
of its rapacious and insatiable venality. He was ashamed of his age. 
Fisher Ames, in 1802, said of the Boston Bar: “I know of no very 
promising young men coming forward.” In Jefferson’s day all Feder- 
alists believed the country was ruined; in Jefferson’s day the Whigs knew 
the country was ruined; and in the days of the Mexican War rascality 
and fraud were rampant. Lord Kenyon, the successor of Mansfield, 
arguing for the right of testamentary disposition of property, declared, 
if disappointed in that, “the great and main pursuit of men in society was 
disappointed.” 

The outcry against monopolies was raised by Aaron Burr when 
Alexander Hamilton procured a charter for the Bank of New York. It 
caught the people, and he was elected to the legislature. In turn he 
procured a charter for a water company with powers so broad that the 
Manhattan Bank was incorporated under its provisions. 

We are not degenerates. To-day is better than yesterday. The 
people are honest; their instincts are right. They are slow to believe 
in the corruption of those in high places, but once believing they always 
“turn the rascals out.” 
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There is no new crime under the sun. The love of money, the 
peril of the rich, hypocrisy and all forms of vice have flourished since 
recorded time. The decalogue is not new. The story of Eden is short. 

Goldsmith, whose revels irritated Blackstone while writing those 
Commentaries which are still classic in spite of modern criticism, truly 
wrote: 

‘Ill fares the land to hastening ills a prey 
Where wealth accumulates and men decay.” 

Wealth is accumulating, but there is no moral, intellectual or phys- 
ical decadence in the American people. 

We are told that commercialism has permeated the learned pro- 
fessions. Is it true of the ministry? Are the clergy less charitable, less 
earnest, less learned than a generation ago? Are these not tests? Is 
it true of the medical profession? The discoveries of modern science, 
the numerous dispensaries and hospitals, where the best service of the 
most skilled is rendered gratuitously, the care of the sick and wounded, 
the attention to sanitation, the care of the feeble-minded and insane, 
the exactness of modern medical learning as compared with former . 
generalities, leave no room for the charge of degeneracy. As to the 
legal profession, its learning is broader and deeper than ever before, its 
ethics more exacting. 

The quaint advice of Jeremiah Gridley, born two hundred years 
ago, and sometimes called the father of the Boston Bar, is still followed. 
“Pursue,” he said, “pursue the study of law rather than the gain of it; 
pursue the gain of it enough to keep out of the briars, but give your 
main attention to the study of it.” 

No longer does a priest inform the king’s conscience in matters of 
equity. It is the composite conscience of the people as interpreted by 
the court that now dictates its decrees. Equity acts by injunction, and 
so the ad captandum phrase, originated by Governor Altgeld, “govern- 
ment by injunction,’ has found its way to the platform—a phrase 
containing a half truth, and to the layman, ignorant alike of legal 
principles and the administration of law, full of ill omen. He forgets, 
or never knew, that equity came to ameliorate the hardship of the 
common law. He has never learned that a system of procedure which 
can deal only with past infractions of the law and is powerless to prevent 
future infractions is unworthy of civilization. Equity defeats unaccom- 
plished fraud. He thinks, with Selden, that equity is a “roguish thing.” 
But every lawyer knows better. He knows that equity is merciful. 
Daniel Webster admired “the searching scrutiny and high morality of a 
court of equity.” 

To join in the outcry against government by injunction is in the 
lawyer a violation of his oath. It is not fidelity to the courts; it brings 
discredit upon them and excites mob law and anarchy. It makes the 
law-abiding discontented. They confound liberty with license. Mis- 
taken in their interpretation of its meaning, they believe that resistance 
to an injunction is obedience to God. In the name of liberty they 
become rioters. If 114,000 lawyers in the United States were to refrain 
from abusing injunctions, and each according to his knowledge and 
discretion should strive to teach the people that the doctrines of equity 
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are for the common good, it would, in these days of agitation, immeasur- 
ably promote that “general welfare” for which the government was 
established. 

Trial by newspaper is infinitely more harmful than government by 
injunction. In our Constitution there is no prohibition more pro- 
nounced than in relation to bills of attainder. Article I. prohibits the 
passage of bills of attainder, in section 9 to Congress and in section 10 to 
the States. It is followed by a provision as to the judiciary “that no 
attainder of treason shall work corruption of blood or forfeiture except 
during the life of the person attainted.” Now, in English law, what had 
been the character of acts of attainder? Mr. Justice Miller, in Garland’s 
case, said: 

1. They were convictions and sentences pronounced by the legis- 
lative department of government instead of the judicial. 

2. The sentence pronounced and the punishment inflicted were 
determined by no previous law or fixed rule. 

3. The investigation of the guilt of the accused, if any such were 
made, was not necessarily or generally conducted in his presence or that 
of his counsel, and no recognized rule of evidence governed the inquiry. 

Most of these are the peculiar characteristics of trial by newspaper. 
It is as lawless as the shameful trials of the witches in Massachusetts in 
1692, concerning which it should be always remembered that the judges 
were none of them lawyers. It was a quasi ecclesiastical court. Its 
ways were not our ways. 

The lawyer, as an officer of the court, should be temperate in 
language. He should recognize the responsibility of office. Superla- 
tives are for the weak, for those limited in observation and experience. 
The writings of Abraham Lincoln, a typical American lawyer, are 
splendid models of temperate language. His words as well as his acts 
were tempered with wisdom. 

With the privileges of the profession go its responsibilities. Uncon- 
sidered words spoken by one in authority have a borrowed and fictitious 
value. The lawyer is not debarred from fair criticism, but indiscriminate 
abuse is not criticism. Criticism is an act of judgment. A common 
scold is not a critic. 

The literary style of lawyers and judges is, oftentimes, the subject of 
sarcastic comment. But Noah Webster, in the preface to his dictionary, 
in the edition of 1828, referring to the legal decisions of the Supreme 
court of the United States and of some of the particular States, says their 
style “in purity, in elegance, and in technical precision is equaled only 
by that of the best British authors and surpassed by that of no English 
compositions of a similar kind.” 

f the judicial style of the opinions of Chief Justice Bigelow, in the 
Massachusetts Reports, the late Judge Curtis said he knew of no better 
models in any law reports. 

Chief Justice Shaw had the bluntness of Ellenborough in interrupting 
counsel. He had the unconscious insolence of conscious strength. He 
disliked Rufus Choate’s voluminous vocabulary. Once, when with great 
redundancy the eloquent lawyer stated his contention, the chief justice 
asked him to repeat his proposition. He hesitated for an instant and 
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then complied, with even more picturesque elaboration. “You mean 
this,” said the chief justice, compressing the statement into the baldest 
terms. “Yes, your honor.” ‘Then, why didn’t you say so?” “I should, 
had I your honor’s felicity of diction,” was the unruffled reply. 

Diffuseness and prolixity are the perils of the lawyer. Chief Justice 
Parsons, like Scarlett, said that “a half hour was long enough in which 
to argue a case to court or jury.”” He was marvelously concise. Of 
him Story said: “His words are gold.” Sir James Scarlett, being 
asked why he never addressed a jury more than a half hour, replied: 
“It takes just thirty minutes to lodge an idea in a juryman’s head. The 
average juryman’s mind can hold but one idea, consequently if I succeed 
in putting a second idea there I only dislodge the first.” 

A great principle was laconically expressed in a single sentence by 
Marshall in American Insurance Company v. Canter.' “The Constitu- 
tion confers absolutely on the government of the union the powers of 
making war and making treaties, consequently that government pos- 
sesses the power of acquiring territory either by conquest or by treaty.” 

Thus was the whole doctrine of expansion and the elasticity of the 
Constitution embraced within the limit of thirty-four words. 

Language is uncertain. Few men are trained philologists. Chief 
Baron Pollock said: “Judges are philologists of the highest order.” In 
the transmutation of thought into language, words with but one mean- 
ing can seldom be used. So it happens that a great part of the proverbial 
uncertainty of the law arises from the language used in contracts, 
opinions and statutes. Herein lies the necessity of construction. “One- 
half of the English language,” said Baron Alderson, “is interpreted by 
the context.’”’ In this, as in all matters, the court is the final arbiter. 
Every statute is interpreted in the light of surrounding circumstances. 
The state of the law, like the state of the art in invention, is to be con- 
sidered. The existing statutes and their judicial interpretation throw 
light on the new enactment. The meaning of the statute involves not 
only the words used, but the spirit of the law. If the words fail to 
express the spirit of the enactment, the intention of its framers fails. 
The lawyer who detects flaws in a statute is no more responsible for 
such flaws than is the physician who diagnoses a disease responsible 
for the bodily ailment of his patient. To the physician it counts for 
skill. The more latent the cause of the malady the more honor is paid 
to the skill that discovers it. How is it with the lawyer whose skill and 
learning give an unexpected but accepted interpretation to a statute? 
Does he win a crown? 

What says the layman? Ignorant of the province of the lawyer, 
ignorant of the meaning of those grand words written indelibly in the 
constitution of Massachusetts, words which Governor Andrew could 
never repeat without a thrill—“To the end it may be a government of 
laws and not of men;” ignorant of the rules of logic, he draws the 
impotent conclusion that the lawyer advises his client how to break 
the law. Is it possible to suppose that there is need of legal advice to 
break a law? Any tyro can do that. But to know what the law means, 
what offense is forbidden, is not only the right and duty of all men in 


1 I Peters, 511, 542, 
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every capacity, but it is a knowledge imputed by the law, and ignorance 
of which excuses no one. The doing of that which is not within the 
scope of a statute is not its evasion. It is neither circumventing nor 
overriding the law; it is the exercise of an undoubted right. It is the 
duty of counsel to determine the scope of a statute. 

Judge Story once drafted an act passed by Congress, which after- 
ward came before him for construction. He decided that the act had a 
different meaning from what he had intended in its drafting. His words 
failed to express his intention. After the passage of an act, the words 
become the words of the law and are to be construed by accepted canons 
of construction. 

The widespread, popular criticism of the lawyer for his part in the 
construction of statutes has no foundation in reason. The duty of the 
lawyer is self-evident, and in its performance he violates no rule of law or 
code of ethics. 

It has been recently stated by one who has a wide experience on 
the Bench of the Superior court of Massachusetts that “the provisions 
of the statutes relating to employers’ liability furnish grounds for prob- 
ably one-quarter of the civil jury cases tried in court at the present day.” 
This percentage is not normal. Such litigation savors of maintenance. 
It suggests a reason for other states to follow the precedent of Alabama, 
where a statute was recently passed making it a misdemeanor for an 
attorney to employ runners to solicit practice, and requiring the public 
prosecuting officer, upon complaint of the Council of the State Bar 
Association, to institute proceedings for any violation of the statute. 
This statute is noteworthy, inasmuch as it makes criminal what before 
was dishonorable and unprofessional. A rule of ethics becomes a rule 
of law. It is a warning to the ambulance chaser. It is a statutory 
acknowledgment of the dignity of the legal profession. It is a happy 
sign. 

The question is mooted in current literature whether a lawyer by 
virtue of his retainer may violate his duty as a citizen. It is a question 
raised by the laity. It is not discussed in the profession. In the courts 
there is a settled practice not to hear counsel argue “against a first 
principle respecting which there has never been any doubt.” So this 
question is not arguable. No lawyer to-day accepts Brougham’s im- 
passioned declaration of the duty of counsel to his client. 

The oath of allegiance takes precedence of the attorney’s oath. 
Patriotism is the first duty of every citizen. Civic pride is above per- 
sonal emolument. The government is more than the client. History 
shows that the advances of freedom and public rights have been pro- 
moted by lawyers in all times. In the time of the civil war in England, 
Sir Orlando Bridgman and Sir Geoffrey Palmer, retiring to the seclusion 
of the study, betook themselves to conveyancing, and invented resulting 
trusts and springing uses. They are not the ideals of the American 
lawyer. 

Philosophy and oratory were the preparation of the Roman lawyer. 
To-day the fifteen thousand students in the United States preparing 
for admission to the Bar in more than one hundred law schools, do not 
find these studies a vital part of the curriculum. And yet, says Sir Henry 
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Maine: “Roman law is the source of the greatest part of the rules by 
which civil life is still governed in the laws of the western world.” An- 
other has said, Roman law is written reason. “Here,” said Hillard, 
standing amid the ruins of the Forum,.“‘here law had attained the dignity 
of a science while yet the Druids worshipped the mistletoe on the site 
of Westminster Hall.” 

Integrity is an inherent part of the lawyer. Without seeming 
honest he cannot succeed; and the only way of seeming honest is to be 
honest, for in the words of Lord Chancellor Napier: “There is an 
idiom in truth which falsehood never can imitate.” 

The law is a laborious profession. When Prescott published his 
“History of Ferdinand and Isabella,’ Daniel Webster spoke of him as a 
comet which had blazed out upon the world in full splendor. And 
Franklin Dexter, then a leader of the Boston Bar, said: “It has made 
him famous; and yet I have spent more time and labor on cases that are 
now forgotten than Prescott has bestowed on his history.” 

The lawyer is not a popular favorite. In literature and on the stage 
his foibles are depicted. Happily there are no lawyers in Dante’s 
“Inferno.” Of all men, he is most independent. It is human to dislike 
superiority. Brougham’s assumption of universal knowledge aroused 
personal antagonism. Even Wordsworth’s gentle pen was turned against 
him.. In a pamphlet opposing his election to Parliament, the poet wrote 
of his boasted independence: “Independence is the explosive energy 
of conceit making blind havoc with expediency.” 

Of all men, he is most trusted. “I dislike the American people,” 
said a foreign visitor, “but the individuals I have met are most de- 
lightful.” Implicit faith is placed in the individual lawyer. It is not 
alone the great men who give character to a profession. Ina profession 
it is the individual that counts. Each is a unit of energy. 

Our government is a government of lawyers. Among a free people 
the lawyer is always in the ascendant. A written constitution is his 
protecting shield. 

Our roll of great lawyers is long. Yet I cannot forbear a word of 
eulogy of him who was foremost in the work of our Association, James 
Coolidge Carter. He was the ideal lawyer. He lived honorably; he 
injured nobody; he gave to every one his due. Always in the zone 
of conflict, there was no stain on his fair fame. Living, he was the leader 
of the Bar, and when he died there was universal mourning. 

Of Governor Russell, Professor Norton said: “He died in a fair 
hour; he escaped old age.” Our brother died in a fairer hour; he 
reached old age. He lived to fulfil the promise of youth and died in the 
fulness of time, 

‘“ Wearing the white flower of a blameless life.’’ 


A judgment against the principal on a promissory note is held, in 
Nelson v. Webster (Neb.) 68 L. R. A. 513, not to be extinguished by its 
payment by the surety, who takes an assignment thereof to himself for 
the purpose of enforcing it against his principal, and the surety is held 
to be entitled to collect it by issue of execution against the principal. 
An extensive note to this case reviews all the other authorities on 
extinction of judgments against principal by sureties’ payment. 
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JUDGE-MADE LAW, 


[““Judge-made Law” has received attention in previous issues of 
this Journal from one or more correspondents. The other side of the 
case is presented (in part) by Dr. Hannis Taylor, of Washington, D. C., 
in an article in the October “Green Bag,” from which we extract the 
following concerning “Judge-made Law in the United States.” His 
whole article is entitled “Legitimate Functions of Judge-made Law,” 
and he considers this kind of law “at Rome” and “in England,” and then 
says concerning it in this country]: 

The political dogma that the executive, legislative and judicial de- 
partments of government should be separate and distinct was first 
announced by Montesquieu, who accepted it and promulgated it in the 
modified form in which it existed in the English constitutional system. 
In that form it appeared in the constitutions of the several states, and 
finally in the Constitution of the United States. When that dogma, which 
assumes the impossibility of one department encroaching upon the 
domain of another, was thus embedded in the most solemn form in our 
organic laws, jurisprudence was brought face to face with the ultimate 
question: Can any kind of a written code or constitution be devised by 
the wit of man for the government of an infant state, sufficiently elastic 
to adapt itself to its ever-changing conditions, through formal amend- 
ments, without the expanding and adapting power of judge-made law? 
Leaving out of view the first twelve amendments to our federal Consti- 
tution, which were nearly contemporaneous with it, and really a com- 
pletion of it, but three remain whose adoption, as all the world knows, 
was the outcome of civil war. Nothing is more generally admitted in 
the politics of this country than the fact that any reform is practically 
hopeless that depends upon the amendment, under normal conditions, of 
the Constitution of the United States. Experience has shown that the 
ponderous machinery provided can only be moved by the giant hand 
of revolution. Under such conditions, who can doubt for a moment 
that our federal Constitution, so justly regarded as “the most wonderful 
work ever struck off at a given time by the brain and purpose of man,” 
would have been a hopeless failure but for the expanding and adapting 
power of judge-made law promulgated by that tribunal which has no 
prototype in history, the Supreme court of the United States? At the 
outset, neither the nature nor the extent of its powers were at all 
clearly understood. As late as January 2, 1801, John Jay, the first chief 
justice, in declining a reappointment, wrote to President Adams: “TI left 
the Bench perfectly convinced that under a system so defective it would 
not obtain the energy, weight and dignity which was essential to its 
affording due support to the national government, nor acquire the public 
confidence and respect which, as the last resort of the justice of the 
nation, it should possess. Hence, I am induced to doubt both the 
propriety and expediency of my returning to the Bench under the present 
system.” Fortunately for the cause of good government throughout the 
world, Jay’s wail of despair was a bugle call to a jurist who has exercised 
a wider influence, perhaps, than any other in the history of mankind. 

On the day of the first meeting of the Supreme court in the perma- 
nent capital of the nation, John Marshall took his place for the first 
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time as chief justice, and, as such, he sat in the midst of six associates 
for thirty-four years. The time was ripe for the advent of a jurist and 
statesman clear-visioned enough to sweep the entire horizon of federal 
power, and bold enough to press each element of it to its logical con- 
clusion. The success of his lifework was assured by the manner in 
which he solved the problem of problems that awaited him. Thirteen 
years after the organization of the Supreme Court he arnounced, for the 
first time, in the case of Marbury v. Madison, that it possessed both the 
right and the power to declare null and void an act of Congress in 
violation of the Constitution. The invincible logic employed in the 
demonstration rested necessarily upon the admission that the august 
right in question was a mere deduction from the general nature of a 
system of government whose Constitution had failed to grant it in 
express terms. Such deduction was, of course, a pure creation of 
judge-made law. The only precedents that existed were to be found in 
the states where it had frequently been held that a state court could 
declare an act of the legislature void because of repugnancy to the state 
constitution. The states had borrowed the idea from the action of the 
English Privy Council, which sometimes annulled the acts of colonial 
legislatures when in conflict with colonial charters. After such 
charters were transformed into state constitutions, the Judicial Com- 
mittee was superseded by the Supreme courts of the several states. 
Finally, when the new system of limitations on legislative power, thus 
born in the states, widened into national importance through its applica- 
tion to the legislative power vested in the unique Federal Republic cre- 
ated by the Constitution of 1787, the inevitable outcome was the Supreme 
court of the United States, the only court in history ever endowed with 
the right to pass on the validity of a national law. When, by the unaided 
force of irresistible judicial logic, Marshall lifted that right into the 
highest possible sphere, he wrought a revolution in the jurisprudence 
of the world by giving to judge-made law its widest possible expansion, 
an expansion for which no precedent could be found in the history of 
the past. And yet no jurist ever recognized more religiously than 
Marshall the difference that divides a system of organic law from a 
mere code of municipal law. Ina leading case he said: “A constitution 
to contain an accurate detail of all the sub-divisions of which its great 
powers will admit, and of all the means by which they may be carried 
into execution, would partake of the prolixity of a legal code, and could 
scarcely be embraced by the human mind. It could probably never be 
understood by the public. Its nature, therefore, requires that only its 
great outlines should be marked, its important objects designated, and 
the minor ingredients which compose those objects, be deduced from the 
nature of the objects themselves. That this idea was entertained by the 
framers of the American Constitution, is not only to be inferred from 
the nature of the instrument, but from the language.” He perfectly 
understood that the fathers, in their wisdom, had undertaken to do no 
more than construct a framework of governmental timbers, leaving the 
filling out of the interior details to legislation and to the defining and 
expanding hand of judicial interpretation. While no one was more 
content to dwell within the sacred circle marked by the outer walls of 
the temple, no one was more resolute than Marshall in harmonizing and 
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adorning its interior through the application of the resources of judge- 
made law. Such an application was never more necessary than when 
the Supreme court was called upon to create a body oi rules sufficiently 
comprehensive to give effect to that brief and vague constitutional 
provision, providing that “The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the territory or 
other property belonging to the United States.” Vast areas of terri- 
tory were to be acquired and governed, without any definite grant of 
power to do either. Fortunately, Marshall and his associates clearly 
understood that the history of colonization from the Greek days down 
put beyond question the fact that inhabitants of undeveloped states, 
while in a colonial condition, have no right, natural or historical, to be 
admitted at once to the full citizenship guaranteed by the constitution 
of the parent state. Jefferson, the real founder of our territorial system, 
perfectly understood the truth, and Gouverneur Morris, the draftsman 
of the provision in question, wrote at a later day that: “I always 
thought that when we would acquire Canada and Louisiana it would be 
proper to govern them as provinces and allow them no voice in our 
councils.” Fortunately for this country that conservative view enter- 
tained by the makers of the Constitution, and coined into judge-made 
law by Marshall and his associates, has not been supplanted by the 
romantic yet dangerous afterthought of a later time. 

Nothing has been more remarkable in the history of our Federal 
Constitution than the ease with which it has adapted itself to the ever- 
increasing wants of a rapidly swelling population, continually organizing 
new systems of local government beyond our original limits. When, 
during Jefferson’s second term, the application of steam to navigation 
was made by Robert Fulton, a revolution was wrought in the commerce 
of the country through a transition from the primitive and ineffectual 
means of transportation by pack-horse and wagon to the methods in use 
to-day. <A notable legal result of the change was a substitution for the 
ancient English rule of admiralty jurisdiction, resting on the ebb and 
flow of the tide, of a new one better adapted to totally different physical 
conditions. As you all know, in Taney’s time, the navigable character 
of the water was made the test; and thus, by the silent stroke of the 
judicial pen the admiralty jurisdiction of the federal courts was extended 
not only beyond the flow of the tide in all public navigable waters, but 
even over the great fresh-water lakes as well, inland seas upon which 
fleets have encountered. No one will deny that the unparalleled material 
development of this country has been largely worked out through the 
agency of corporations, the public confidence in whose stability has 
rested largely upon the famous decision rendered in 1819, in the Dart- 
mouth College case, wherein it was held that the charter of a corpora- 
tion is a contract, and as such protected from violation by Article 1, 
section 10, of the Federal Constitution. Thus by a momentous stroke 
of the judicial pen American corporations were placed in a condition of 
security as to the legislative power never before occupied by such 
bodies in any other country in the world. If, in the great case in 
question, Marshall, with the concurrence of his associates, had written 
but a line declaring that such charters are not contracts within the 
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meaning of the clause in question, the economic conditions of this 
country, so far as trusts and monopolies are concerned, would stand in 
an entirely different situation. Now, that an appeal is being made for 
relief from such conditions to the judicial tribunals, the fact cannot be 
ignored that the power that made can unmake, that the power that 
built up can destroy. In this grave matter, a silent stroke of the judicial 
pen could work a revolution. No other department of government is 
so capable as the judicial to deal with a problem whose complexity is 
as great as its influence is far-reaching. Our experience has demon- 
strated the fact that nothing so rapidly advances commercial and 
industrial interests as legitimate corporations, exercising normal powers 
according to law. The problem is how to protect such in their legal 
rights, and at the same time crush out the illegitimate and abnormal. 
After formal legislation has exhausted its resources, the ultimate solution 
of the problem will still remain for the judicial power—the last and 
decisive word must be spoken by the Supreme court of the United 
States. 

When, in the light of what has now been said, the growth of the 
jurisdiction of that tribunal is viewed as one unbroken development, is 
there anything in its history, taken as a whole, to disquiet us? When the 
intricacy and delicacy of the mighty task which it has been executing for 
more than a century is calmly considered, must not the scientific jurist 
frankly admit that it could only have been performed through the 
agency of judge-made law—that agency which silently expanded and 
adapted the primitive and unelastic codes of Rome and England to the 
ever-increasing wants of progressive societies? When viewed jin the 
light of its beneficent history, as illustrated by those codes, there is no 
reason to apprehend that that kind of law may eventually undermine our 
federal constitution. On the contrary, there is every reason to believe 
that without the adjusting, defining and expanding power of judge-made 
law it would have been impossible to adapt our complicated and rigid 
system of written constitutions to the new and varied conditions which 
have so rapidly arisen out of an unparalleled national development. 





MANAGEMENT OF PUBLIC UTILITIES. 


The following plan for the management of public utilities is appli- 
cable to city gas works, electric light, power and heating plants, water 
works and telephone systems, but, for convenience, the article is written 
with reference to gas works alone; the reader can substitute any other 
utility as he reads. 


OBJECTS TO BE ATTAINED. 


I will mention three. First, it is extremely desirable that the opera- 
tion of the gas works should be considered and treated as a purely busi- 
ness matter, separate and distinct from general politics. Experience 
has demonstrated, without exception, that when politics enters into the 
management of public utilities, whether the management is vested in the 
city or controlled by private corporations owning the works, the effect 
on general politics, whether city, county or state, 1s corrupting in the 
extreme. Even national politics is more or less injuriously affected. 
Dishonesty in private business becomes more common and is mistaken 
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for business ability. Unprincipled men are induced to use improper 
means to obtain office for what they can make “on the side” by graft. 
Dishonest officers are made out of men who were honest when they were 
elected. This combination of politics with the management of public 
utilities furnishes the carrion for all sorts of political vultures. Except 
in cases of spasmodic reform, matters grow worse and worse as the years 
go by, and, unless something is done to prevent it, this combination will 
eventually destroy the republic. Therefore, the gas works must be taken 
out of general politics. How to do this, in the case of gas works, will be 
considered later. 

Second, it is desirable that the gas works should be run in an eco- 
nomical business way, and gas furnished cheaply. It is a universal rule 
in business that, to secure economy, those who furnish the money should 
have control of its expenditure. 

The third object is, that the service should be satisfactory to the 
consumers. This is best secured by giving the consumer control over 
the business. It is fortunate that in the case of supplying gas to the 
people of a city, those who furnish the money and those who receive the 
service are the same parties, and if we can give them the control and 
take the works out of general politics we shall purify the politics, cheapen 
the gas and improve the service. 

PLAN PROPOSED. 


To bring this result about, let the city lease the gas works to a cor- 
poration to be organized “not for pecuniary profit,” which shall be gov- 
erned by a board of nine directors, more or less, to be elected every four 
years by those who at that time are the subscribers for gas. As these 
subscribers are the parties who furnish the money, they will, of all per- 
sons, be most interested in securing economy. As the price of gas per 
thousand feet would be fixed at its actual cost, and would therefore be 
the same to every one, the interest of all the subscribers would be the 
same, and it would be satisfactory if each subscriber, whether he used 
much gas or little, had one vote in the election of directors. This might 
be held at the same time and place as the general elections in order to 
save the time of the voters, provided separate tickets and ballot boxes 
and the Australian ballot system were used. There would be, neces- 
sarily, a separate poll list, consisting of the names and street numbers 
of the subscribers in each precinct. I am inclined, however, to think it 
would be better to have the elections of gas directors at a separate time 
and place from other elections. As the election need not occur oftener 
than once in four years it would not be burdensome to the subscribers 
for gas. 

QUALIFICATIONS OF DIRECTORS. 

It could not be expected that each subscriber should know, or take 
time to learn, how to make gas on commercial lines, or even to select a 
person who did know, but every subscriber would know some honest 
business men of intelligence and ability, who, if elected directors, would 
be able to make the necessary investigations and select proper managers 
for the undertaking. It must be provided that no one in any way con- 
nected with the city government, or holding any political office of any 
kind, should be a director or hold any office or employment in the pro- 
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posed consumers’ company, or should directly or indirectly make, or be 
interested in, any contract with the company, or own any stock in any 
corporation that did so, or have any control over the laborers and other 
employees of the company or over their selection. The managers of the 
company should be untrammeled in their selection of employees. -The 
directors need receive only small salaries, if any, for their functions would 
be similar to those of the directors of a bank, mill or factory. They 
would employ the principal salaried officers, who would be chosen with 
regard to their technical knowledge and practical experience in the busi- 
ness, as well as their ability and honesty. Such salaried officers would 
be responsible to the directors, and through them to the subscribers, for 
the management of the concern. 


THE LEASE TO THE SUBSCRIBERS’ COMPANY. 


This work is practically all done for the city. The plan would be 
accepted and the lease adopted by ordinance of the city council. There 
would be no inducement to any one to bring improper or corrupt influ- 
ences to bear upon the council to secure the adoption of this plan, for 
there could be no private gain thereby to any one. 

The lease must contain all provisions necessary to protect the city 
as well as the subscribers for gas. The length of time for which the 
lease should be made would not be very material; if its terms were not 
complied with, it could be terminated, like other leases, for breach of 
covenant. The lease would provide that the managers should pay the 
city a reasonable interest on the cost of the works, should keep them in 
good repair and provide a fixed sinking fund which would replace the 
works or parts of them as they are worn out, besides paying the running 
expenses. All this would be paid out of the income derived from the 
gas rates, which would be placed as low as possible. If the income was 
not large enough, the rates would be raised, if larger than necessary, they 
would be reduced. 

Necessary extensions to the works would be made by the city, by 
contracts let by public bids or otherwise, the cost being added to the cap- 
ital amount upon which the subscribers’ company must pay interest and 
provide a sinking fund. 

Under this plan, there would be no private fortunes to make nor 
dividends to declare, for there would be no stock and no assets of the 
company except its right to collect gas bills; this, however, would be a 
valuable asset, because of its being secured by the right to shut off the 
gas from premises in default. In case of cancellation or surrender of the 
lease, this asset would at once revert to the city, which would, in turn, 
have to liquidate the debts of the company, if any, out of the increased 
rate to be levied on the subscribers. This would be but just if the com- 
pany, under their management, had contracted debts greater than the. 
rates they had levied would pay. 


OUT OF POLITICS. 


The plan of having separate ballot boxes and poll lists will tend to 
separate this purely business matter from general politics. No officer or 
employee of the subscribers’ company would owe his position, or be 
under any other obligation, to any political officer, and consequently 
could not be dictated to by any. The names of candidates for the direc- 
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torate would not appear on the same ticket with those of any candidates 
for any political office. 

These provisions would permanently take the gas works out of 
general politics ; it is not too much to say that nothing else will do so. 

CONCLUSION, 

Instead of leasing the gas works for seventy-five or any other term 
of years to a company composed of a few capitalists, whose only object 
is to secure all the money they can out of the citizens, the plan pro- 
posed would lease them for ten or twenty years to a company whose 
only object and interest would or could be to get the best service for the 
least money. 

It is very discouraging to citizens who have secured a reform in city 
administration after a long and hard fight, and as the result of great 
sacrifice of time and money, to find the method of doing business left 
as it was before, so that after another election or two the old corruption 
and graft may creep in again. A plan ought to be devised, if possible, 
so that the reform would be lasting. To accomplish this, it is important 
that the duty and interest of the voter should coincide. Under the sug- 
gested plan, if the business were not well managed, the consumers would 
have only themselves to blame, and other parties, not paying any money 
or having any claim for service, would have no right to complain. 

[It is easy to devise plans which would work well if all men were 
honest and unselfish, but a practical plan must be based upon the theory 
that we are each looking primarily after our own individual interests, 
and that there will always be a greater or less number of schemers seek- 
ing to take advantage of the inattention of the people.—James Miller 
in Municipal Journal and Engineer. 


COURT INTERFERENCE WITH DAMAGES FIXED BY JURY. 


awyers are not infrequently heard to complain that there is a 
growing tendency on the part of the courts to usurp the functions of the 
jury in the award of damages in that class of cases in which there are 
no fixed rules by which the amount of damages may be determined, and 
in which, for that reason, if no other, the assessment of damages is 
peculiarly the province of a jury. There is no disposition to criticise 
the judiciary for its interference with the verdicts of juries in cases 
where the law affords a rule by which the damages may be measured 
and determined. But there are many instances where there are no such 
rules,—cases of pain and suffering, humiliation and loss of reputation. 
The criticism of the courts relates to their disposition to invade the 
province of the jury in this class of cases and to arrogantly assume 
omniscience respecting the extent of the injury. It is elementary that 
questions of law are for the court, and that questions of fact are for 
the jury; and the right of trial by jury has been attempted to be pre- 
served by constitutional enactment. 

As has been said, the award of damages is peculiarly the province 
of the jury in that class of cases in which no rule exists for their exact 
measurement; for, obviously, in the absence of such a rule, the court 
can no more certainly determine the extent of the injury than can an 
intelligent jury. But the courts have engrafted upon that doctrine the 
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further principle that judges may set aside verdicts in such cases when- 
ever the damages allowed are so excessive or inadequate as to create 
the belief that the jury was misled by prejudice; or that the verdict is 
the “result of improper motives;’ or bears the “marks of passion, 
prejudice or corruption ;” or is “palpably against evidence.” All of these 
expressions are very familiar to the legal profession. By the appli- 
cation of one or more of these “principles,” if the court and jury dis- 
agree as to the proper allowance, and it appears to the court to be too 
large, it is “excessive.” Are not these tests, however, when carefully 
analyzed and considered, merely convenient excuses, arbitrarily applied 
by the courts, to place their opinions on a higher plane than mere 
differences of opinion? For, after all is said, is the most learned and 
eminent jurist better able to gauge human pain and suffering than any 
intelligent, upright and thoughtful citizenn—butcher, baker or candle- 
stick maker,—of which the average jury is composed? Is it not quite 
probable that such a jury can even better understand, appreciate and 
estimate the nature and extent of such damnum than the average judge 
of appellate courts, however learned in law and nicely able to 
‘* Distinguish and divide 
“A hair ’twixt south and southwest side.”’ 

particularly as juries see and hear the witnesses, while courts (on appeal 
at least) gather their impressions from printed transcripts which often 
lose much by transposition ? 

3ut do courts even observe the limitations by which they are sup- 
posed to be hedged about when reviewing verdicts of juries? Have they 
not lost sight of the “principles” by which they may interfere with the 
award of juries? Consider the opinion of the Nebraska Supreme court 
in a recent case (Village of Orleans v. Perry, 24 Neb. 831), which is but 
one of many of the same kind: “The principal injury received by 
defendant in error was the laceration of the right arm. His right hand 
is somewhat smaller than the left hand, and flexed at the wrist joint. 
The circulation is impaired, and he has now but slight, if any, use of 
that hand and arm. The arm also seemed smaller than its mate, and 
the muscles of the right hand are flabby and unnatural. It was shown 
by the testimony of a number of witnesses that the flexed condition of 
the hand was caused principally, perhaps, by the injury, the tendons 
being somewhat lacerated, some of them possibly severed. The withered 
condition of the hand and arm are shown to be caused by want of 
circulation and the lack of nervous energy. The injury being upon the 
inside of the wrist, perhaps severed some of the arteries, injured the 
tendons and nerves, which has resulted in inactivity, or the failure to 
use the hand and arm. To this inactivity is traceable to a considerable 
degree the want of circulation; the flexed condition of the wrist and 
hand, as well as the withererd or lessened condition of the hand and 
arm. While the injury was very painful, and is no doubt a source of 
great annoyance and pain, even at the present time, yet we think it 
sufficiently appears from the testimony of the physicians who testified 
in the case, that with proper use of the hand and arm they may be 
restored to a great extent, and the defendant in error relieved of what 
now appears to be a permanent injury and total loss of the use of the 
hand. It is the opinion of all members of the court, from a somewhat 
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careful consideration of the case, that $3,000 would have been an ample 
recovery in the case. The judgment will therefore be reversed, unless 
defendant in error, within 30 days, remits the sum of $2,000 from the 
judgment and accepts a modified judgment for $3,000.” 

Where does it appear here that the jury was actuated or influenced 
by any “improper motive,” or “passion,” or any of those things which 
give to the court the right of interference with their verdict? Is there 
any reference, either in terms or by implication, to anything of that 
kind? Rather does it not stand out so plainly that “he who runs may 
read” that the court considered the injuries very much as a tax assessor 
considers the advantages and disadvantages of a piece of property to 
determine its worth? Was not this for the jury to determine? And, if 
the court substituted its opinion for that of the jury, was not the substi- 
tution an arrogant invasion of the jury’s province, rather than a cor- 
rection of the judgment within the acknowledged functions of the court ? 
The jury there assessed the plaintiff's damages at $5,000, but “it is the 
opinion of all the members of the court” that $3,000 would have been 
adequate. Are the opinions of courts to control the opinions of juries, 
the constitutional triers of questions of fact? It would seem so. But 
why not be honest and admit that, differing in opinion, they arbitrarily 
exercise their power, and not attempt to justify their interference by a 
“principle” which does not exist. It would then possess, at least, the 
merit of honesty. 

Let us consider some of the “prices” our courts have established 
for broken limbs and bodily injuries. And also let us consider in this 
connection some of the reasons for such judicial quotations. A New 
York court (Lockwood v. Twenty-third St. Ry. Co., 7 N. Y. Supp. 663) 
says: “The best criterion is the average amount awarded for injuries 
of a like nature and extent.” Is it meant by this the average amount 
awarded by juries, or the average amounts which have been allowed 
by the courts? If the latter, we must respectfully dissent; for we be- 
lieve that when the right of trial by jury was guaranteed by the different 
state constitutions it was not contemplated that the result of such trial, 
upon questions of fact, should be abortive. And if the former, why 
should it not be permitted counsel to show the jury what that average is? 

The Supreme court of Washington (Mitchell v. Tacoma Railway & 
Motor Co., 13 Wash. 560), in reducing a verdict from $30,000 to $12,000, 
says it does so because of “that being the amount fixed by a former 
jury.” Why the former rather than the latter, and why this regard for 
the one and disregard for the other? Does not this difference in the 
amounts of these verdicts confirm the whole contention that human 
minds will differ in these things? 

Iowa and Minnesota (the courts of these states) agree that $4,000 
is too much for a broken leg, and the Iowa court reduces the verdict 
to $2,500. As there is no legal measurement of damages for a broken 
leg is not this an arbitrary assessment of damages? An assumption of 
something like legislative functions by the judiciary? The inadequacy 
of verdicts has not appeared to call for the court’s correction as much 
as their excessiveness. The Missouri court says that $100 for the com- 
pound fracture of a leg is not so grossly inadequate as to warrant a 
new trial on the ground that the jury was influenced by passion or 
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prejudice. (Dowd v. Westinghouse Air Brake Co., 182 Mo. 579). It 
seems grossly inadequate as compared with many cases where verdicts 
have been set aside as excessive. Another court (a federal court this 
time) says that for a broken leg, a dislocated arm, an injured back, 
shoulder causing disability to do anything for two years, $10,000 is 
excessive, and reduces the verdict to $5,000. Compare this with cases 
(and there are many) where courts have refused to disturb verdicts for 
even larger amounts where the injuries were much less serious. Would 
any member of that court submit to those injuries for $10,000? Of 
course, that is not the criterion ; but why not that as well as the “average 
amount awarded” or the “amount fixed by a former jury?” 

The Supreme court of Wisconsin, in Abbott v. Tolliver, 71 Wis. 
64, says that in an action for personal injuries to a woman the jury may 
consider that she is a woman of unchaste character. Is the moral 
character of litigants to be balanced in the scales of Justice in deter- 
mining the extent of physical suffering? And shall the court, or the 
jury, measure the extent of the plaintiff’s moral obliquity? 

A New York court sustains a verdict of $25,000 for the loss of one 
leg by an infant. (Ehrmann v. Brooklyn City R. Co., 14 N. Y. Supp. 
336). Wisconsin holds that a verdict of $30,000 for injuries to a young 
boy, necessitating the amputation of both legs, is excessive. (Heddles 
v.C.& N. W. Ry. Co., 74 Wis. 239). An Arizona court holds that $15,000 
is not too much for two legs (Hobson v. N. M. & A. Ry. Co., 11 Pac. 
Rep. 545), while a verdict for $18,000, recovered in Illinois, for the loss 
of two legs, is set aside as excessive. (C. & N. W. Ry. Co. v. Jackson, 
55 Ill. 492). Then rub your eyes and look at this: In 1893 the Supreme 
court of Kentucky held that a verdict for $5,000 for the loss of two 
fingers was excessive (Louisville & N. R. Co. v. Foley, 21 S. W. Rep. 
866), while in 1896 the same court held that a verdict of $6,750 for the 
loss of two fingers was not excessive. (Louisville Water Co. v. Upton, 
36 S. W. Rep. 520). Quite an increase in the value of fingers in three 
years. 

The reports contain thousands of cases in which courts have 
passed upon the question of damages in this class of actions, and an 
examination of but a few of them can leave no doubt that they have not 
been governed by any rule, but, on the contrary, are convincing that 
it is merely a matter of opinion wherein courts are no more likely to 
be right or certain than juries. 

Every lawyer knows and appreciates the willingness of courts to 
review and alter the award of damages by juries, which, doubtless, 
accounts for the fact that, on the defendant’s appeal, nearly every brief 
presented to the Appellate courts in this class of cases contains among 
the “Assignments of Error” the one, and generally final, claim, that 
“the verdict is excessive,” which is argued before the court with the same 
eloquence and insistence that the same branch of the case was urged 
upon the jury upon the trial. 

Undoubtedly, juries frequently return verdicts for excessive 
amounts, but neither are courts infallible, and they too sometimes permit 
exorbitant recoveries, although it must be confessed that their tendency 
is toward a reduction in most cases; and perhaps properly enough, if 
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it be conceded that it is within the province of courts to assess the 
damages in such cases, or interfere with the assessment of the jury. 
But the contention here is that, within the constitutional provisions, it 
is not. Courts have been doing this however for many years, and prob- 
ably always will, and it is not expected that this commentary will 
change the practice. The time may come, though, when some court will 
have to acknowledge that it is nothing more than an exercise of arbitrary 
authority. Suppose an action for death by negligence. In many states 
there is no limitation of the amount which may be recovered in such 
cases. The measure of recovery, aside from any statutory limitation, 
briefly stated, is what the deceased would have earned during his life, 
his natural expectation of life being determined by mortality tables. 
Now, in this age when “captains of industry” are earning $100,000 a 
year, in an action for the death of one who, under the established rules 
of evidence, as certain as those applicable to a day laborer or railroad 
engineer, would have earned during his life $1,000,000, will any court 
uphold a verdict for that amount even though it be supported by the 
evidence, in all respects competent and proper? 

If there should be a restraint placed upon juries (and perhaps there 
should be); if bodily injuries—broken heads and broken hearts—should 
be salved according to an established schedule, would it not be more 
satisfactory, more accurate, more consistent and more respectful of the 
constitutional provision that “the right of trial by jury shall remain 
inviolate” if it were left to the legislative branch of government to 
impose such restraint by prescribing limitations where it is considered 
necessary ; to the courts the questions of law involved, and to the jury 
all questions of fact, subject to such legal limitations as may be imposed ? 
—Frederick A. Teall in Central Law Journal. 


BURDEN OF PROOF IN CASE PASSENGER IS INJURED IN COLLISION: 


In Black v. Boston Elevated R. Co., 68 L. R. A. 799, occurs a state- 
ment which, on its face, appears to be so at variance with the ordinary 
understanding of the law upon the subject as to attract attention. A 
passenger on a street car, who was himself in the exercise of due care, 
was injured by a collision of the car with a team at a road crossing. 
He brought an action to recover for his injuries, and the court stated 
that “to recover the burden was on the plaintiff to prove that the col- 
lision was caused by the negligence of the defendant.” 

The opinion is quite widespread that, when a passenger, being in 
the exercise of due care, is injured through the operation of the car, it is 
sufficient to warrant a recovery for him to show his injury. The broad 
statement of the court in the case referred to would seem to indicate 
that that rule did not apply in case the injury was caused by the act of 
the carrier combined with that of a stranger. The actual decision did 
not go quite to that extent, the court holding merely that no recovery 
could be had if the evidence, so far as it went, tended to show that the 
collision was due to the negligence of the stranger. 

The case referred to is the subject of an annotation in which it is 
stated that it is believed that there is not an authority but which either 
holds, or concedes, that, in an action by a passenger for hire against 
the carrier, no success awaits the plaintiff until he has shown negligence 
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on the part of the carrier, and that at the commencement of the trial 
of such an action the plaintiff assumes the burden of proving such 
negligence. As to whether that burden, by reason of proof made by 
the plaintiff, or of admissions by the defendant in his favor, is ever shifted 
to, or cast upon, the defendant; or whether it remains throughout the 
trial upon the plaintiff—is a question upon which the courts of the 
various jurisdictions would appear to differ. But it is intimated that the 
apparent difference between the courts is due to the use of language 
and terms which do not indicate exactly what the court meant to say. 
Most of the cases concede that, when a plaintiff shows the injury, he 
raises a presumption of negligence on the part of the carrier; and some 
of the cases say that the effect of this is to cast or shift the burden 
of proof onto the carrier, while others hold that it remains upon the 
plaintiff throughout the trial. 

The annotator suggests that where the court says that, after the 
presumption of defendant’s negligence has arisen, the burden is there- 
after on the carrier, an inspection of the context will disclose the fact 
that what it really meant to be understood to say is that, by means of the 
facts creating such presumption, the plaintiff has sustained or discharged 
the burden of proof, and thereby established a prima facie case which 
will entitle him to judgment in the absence of explanation or contra- 
diction. It will thus be seen that there is in fact very little difference 
in the courts, and that the statement which attracted attention in 
the Black case may be construed to mean no more than that 
plaintiff must prove his case, but that he may be aided by the 
presumption of negligence, unless facts appear which destroy that 
presumption. The annotator concludes that the weight of authority 
would seem to be in favor of the theory that, when a passenger is 
injured under the circumstances shown in the Black case, the pre- 
sumption of the carrier’s negligence arises, which will support an action, 
and which, unexplained or uncontradicted, will enable the plaintiff to 
recover. He states that there will not be found substantial variance 
between the cases upon the subject, and even of those cases which say 
that, once the presumption has arisen, the defendant must show affirm- 
atively, must satisfy the jury of the absence of negligence, it may be 
regarded that what is intended by such statements is that, as the plaintiff, 
by aid of legal presumption, has made a prima facie case, it is incumbent 
upon the defendant to make such proof as will refute it in order to 
succeed. But he concludes that the position of those who hold that 
the onus probandi, which rests at commencement with the one alleging 
the negligence of the carrier as the direct and proximate cause of the 
injury, continues to be so during trial, is the more logical. 

We can therefore conclude that the common opinion that the 
passenger makes his case when he shows the injury is not necessarily 
in conflict with the statement in the Black case that the burden of 
proving the carrier’s negligence was upon him, since proof of the 
injury raises a presumption of negligence which, unexplained, will war- 
rant a recovery ; but in the Black case the plaintiff was defeated because 
additional circumstances were shown by plaintiff’s own proof which 
neutralized the effect of the presumption, since they indicated that the 
negligence was caused by the stranger, in which case, of course, the 
carrier would not be liable-—Case and Comment, September, 1905. 
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CONTRIBUTORY NEGLIGENOE. 

The Supreme court of New Hampshire, in the case of Yeaton v. 
Boston & M. R. R., 61 Atl. Rep. 522, recently rendered an interesting 
opinion in which the evidence tended to show that Yeaton drove toward 
the crossing without exercising care to ascertain whether a train was 
approaching until he was within 30 feet of the track. At that point he 
was traveling at the rate of four miles an hour, and the train, running 
at a speed of 40 miles an hour, was some 300 feet distant. The train 
occupied the farther one of two tracks which crossed the highway. 
When a short distance from the crossing, the horse attempted to turn 
down the track, but Yeaton reined him about, and urged him upon the 
crossing. The train struck the wagon in which Yeaton was riding, and 
killed him instantly. The fireman saw Yeaton from a time when the 
train was some 900 feet from the crossing until the moment of the col- 
lision. There was evidence tending to show that the speed of the train 
could have been slackened, and the collision averted, by the application 
of the brakes at the time when Yeaton attempted to cross the track. 
There was a conflict of testimony as to when the brakes were applied. 
The Court said: 

“The only position taken in support of the exceptions to the refusal 
to order a non-suit or verdict to instruct as requested upon the question 
of liability is that Yeaton’s attempt to cross the track in advance of the 
approaching train was negligence, which must prevent a recovery in this 
suit. In the discussion in Gahagan v. Railroad, 70 N. H. 441, 450, 50 
Atl. Rep. 146, 151, 55 L. R. A. 426, it was said: ‘The plaintiff’s negligent 
occupation of the track did not authorize the defendants to run upon 
and injure him, if by care they could have avoided it. . . . If the 
engineer knew, or ought to have known, that the plaintiff’s negligence 
would place him upon the crossing when the train reached it, the engi- 
neer was equally bound to avoid the collision as if he saw the plaintiff 
actually on the track.’ These views were adopted as the basis of the 
decisions in Little v. Railroad, 72 N. H. 61, 62, 55 Atl. Rep. 190, and 
Parkinson v. Railway, 71 N. H. 28, 32, 51 Atl. Rep. 268. The sole 
ground of negligence in the defendants upon which the case was sub- 
mitted to the jury was whether the defendants’ servants in charge of the 
train, observing the deceased’s proximity to the railroad, did all they 
ought to have done to prevent the collision, after they knew, or ought to 
have known, of his attempt to cross the track. If men of ordinary pru- 
dence in the position of the defendants’ servants would have known that 
Yeaton’s act would place him upon the crossing at the time the train 
would reach it unless they did something to check the speed of the train, 
and could and would have avoided the collision, the failure of the train- 
men to act with ordinary prudence was the legal cause of the injury. 
Upon the only ground of negligence charged against the defendants, 
Yeaton’s conduct in attempting to cross under the circumstances, 
whether prudent or otherwise, was immaterial. The defendants had no 
right to kill him for his mistake in judgment, even if the error was one 
that a prudent man would have avoided. The defendants are equally 
liable, whether the injury was wilfully or negligently inflicted. Felch v. 
Railroad, 66 N. H. 318, 320, 29 Atl. Rep. 557. 
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“There was evidence that the trainmen could have slackened the 
speed of the train if they had acted when they knew, or ought to have 
known, of Yeaton’s attempt to cross before it. Whether they could or 
ought to have done so was for the jury. The defendants were not 
injured by the submission of the question of the plaintiff’s care in 
attempting to cross the track, even if there were no evidence upon which 
it could be found that a man of ordinary prudence would have made the 
attempt. The ruling required the jury to find a fact not material to the 
plaintiff's case to entitle her to a verdict. The defendants cannot com- 
plain of the additional burden placed upon the plaintiff. If the negli- 
gence charged against the defendants had been failure to give the warn- 
ing signals, or to maintain a flagman, or other prior fault, the question 
of Yeaton’s care in attempting to cross would have been material ; but, 
as it is not, it is useless to consider whether there was evidence upon 
which the act could be found careful. When both parties are present, 
and due care on the part of either at the time would have prevented the 
injury, the manner in which the dangerous situation was created is 
immaterial, except as one of the circumstances by which the requisite 
degree of care is to be determined. A plaintiff who, by care, cannot 
escape from the danger his own negligence has created, can recover of 
one who, by care, could have prevented the injury, even if his inability 
to protect himself arises from his own prior negligence. Nashua Iron 
& Steel Co. v. Railroad, 62 N. H. 159, 164. It could be found that 
Yeaton did all a prudent man could do after he decided to cross. His 
inability to protect himself after such decision arises from his mistaken 
judgment that it was safe or best for him to make the attempt, for there 
is no evidence or suggestion that he intended to commit suicide. If 
his mistaken judgment was due to failure to carefully observe or weigh 
the evidence presented by the situation, and was negligence, such con- 
clusion rendered him unable to protect himself, precisely as if he had 
been unable for any other reason to exercise the judgment of a prudent 
man. The defendants, knowing the situation, were required to exercise 
such care as prudent men in their situation, with the knowledge they 
had, would exercise. Wheeler v. Railway, 70 N. H. 607, 50 Atl. Rep. 
103, 54 L. R. A. 955; Edgerly v. Railroad, 67 N. H. 312, 36 Atl. Rep. 
558; Batchelder v. Railroad, 72 N. H. 528, 530, 57 Atl. Rep. 926. If 
their exercise of such care would have prevented the injury, their failure 
to so act is its sole legal cause. 

“Whether the expression, ‘the mental and physical pain suffered by 
him in consequence of the injury,’ as one of the elements proper for con- 
sideration in assessing the damages in an action where death results 
from the injury complained of (Pub. St. 1901, ch. 191, sec. 12), refers 
metely to mental pain resulting from the physical injury, is not import- 
ant. The items of damage mentioned are not exclusive, but additional, 
and are to be considered ‘in connection with other elements allowed 
by law.’ It is not contended that mental pain preceding a physical in- 
jury, when caused by a wrongful act or neglect which results in such 
physical injury, is not an element of damage allowed by law. The sec- 
tion is a redraft of the provision as to damages found in Section 1, ch. 
71, p. 454, Laws 1887, without intent to change the meaning. Commrs’. 
Rep. P. S., pp, iii, 615. When the commissioners used the word ‘injury’ 
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in place of ‘wrongful act or neglect,’ found in the earlier statute, if they 
did not understand the terms were identical, the addition of the general 
clause quoted establishes that no change in meaning was intended or 
made. The deceased, by his own carelessness, found himself in a dan- 
gerous position near the track. Either prudently or carelessly he at- 
tempted to cross in front of the train. He cannot recover for fright due 
to his own acts, whether careless or prudent. Recovery can be had only 
for injury resulting from the negligence charged against the defendants 
—the failure to slacken the speed of the train. If such negligence 
caused him any fright or mental suffering preceding the injury, such 
mental pain was properly considered on the question of damages. It 
appears to be conceded that there was evidence of mental pain preceding 
the injury. If the instructions, as applied to the facts, did not confine 
the attention of the jury to mental suffering chargeable to the defend- 
ants’ fault, they might properly have been more definite in this respect. 
If the instructions were not as definite as they might have been, there 
was no request to make them more definite. The general objection that 
there could be no recovery for mental pain preceding the physical injury 
cannot be sustained. This conclusion disposes of the exception to the 
argument of counsel upon this point. 

The only remaining exception relied upon in the defendant’s brief 
is to the statement made in argument by counsel that, when the fireman 
saw Yeaton, and was some 800 feet from the crossing, he ought to have 
warned the engineer ; that he did not do so; and the argument from that 
fact that the fireman never notified the engineer. This suggestion did 
not misstate the evidence. There was evidence that the fireman saw 
Yeaton at least that distance from the crossing. What he ought to have 
done under the circumstances was an inference of fact to be found by 
the jury, as to which counsel could urge upon their attention his view 
as to the finding which should be made. The conduct of the fireman 
in one part of the transaction may have had some tendency to show what 
it was in another part. Whether the suggested inference should be 
drawn was for the jury.— Central Law Journal. 





OPINIONS OF THE JUDGES. 


We have had occasion before to speak of the great amount of com- 
plaint indulged in among the members of the bar of several states be- 
cause, more than ever before, the higher courts are getting to be, what 
is termed “one man courts.” What is meant is, that the cases are 
divided between the judges and very little consideration is given by the 
other members of the court to those cases assigned to each particular 
judge, and that the tendency has grown of late, to allow opinions to 
stand which some of the judges, probably, never have seen, and yet they 
are presumed to be the opinions of the Court. It is also stated that the 
opinions of the early judges are far better considered than those which 
have issued from those courts of late years. There are good reasons 
why such a state of fact exists. In the first place the business of the 
court has greatly increased of late years, without a corresponding in- 
crease in the judicial force, and in order to get through with the work 
the judges have gradually grown to accept the opinion as written by the 
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judge to whom the case is assigned, in order to keep up with the work. 
Some of the judges sometimes conceive the idea that in order to demon- 
strate their judicial greatness, it is necessary to depart from the rules 
as laid down in previous opinions, with the real result of an actual de- 
parture from true lines and a conflict of opinion in the reports. Such 
cases as these are not given the careful consideration by the whole court 
which they demand. 

It is certainly commendable in a judge who really shows that some 
opinions are not based on correct principles and pointing them out dem- 
onstrates that justice will be better conserved by adopting correct prin- 
ciples. The departures from the true lines are usually in the opinions 
of the “New to the Bench” judges. To write satisfactory opinions 
means, in a great many cases, several days’ work, and in a few cases even 
weeks, of careful thought and work, so that now, with the greatly in- 
creased amount of work, if the opinions of some of our judges are not 
as thoughtfully considered as those of their predecessors, it is because 
the judges of to-day have a far greater number of cases to consider. 
We have noticed some severe restrictions relative to the Supreme Court 
of the United States, in one of the law journals, in regard to dissenting 
opinions in many cases. While it would be a fine thing to have good, 
unanimous opinions by that august body, yet we believe that the office 
of the dissenting opinion of frequent great importance. We have the 
assurance in them that every question brought before the Supreme 
Court of the United States has been considered thoughtfully by every 
judge on the bench. The law should keep step with the progress of the 
age, though “science moves but slowly, creeping on from point to point,” 
yet, in all truth, it moves lagging in the rear of the requirements of the 
time too often, a dissenting opinion frequently means that sooner or later 
it will be the opinion of the court. 

We always rejoice to see opinions, which, though the right of a mat- 
ter is seemingly tangled in the meshes of judicial opinion, are nicely 
worked out by the common sense use of principles which are made to 
command what is right. The case of Judd v. Walker, recently decided 
in the St. Louis Court of Appeals, not yet reported, is a case in point. 
The opinion is an able one by Mr. Justice Nortoni. We have made that 
case the leading case in this issue of the Journal. A judge is not half 
fitted for his work till he has learned that legal principles are intended 
to bear such a relationship to each other that they may be woven into 
a garb of justice in which to clothe the very right of a matter. And 
how frequent the cases are which seem to have been decided as though 
the very oposite were true. In this day of so much case law our judges 
are not thinking much about the logical relationship of legal principles. 
It is much easier to determine the matter from a case on “all fours.” 
So we say if we have not enough judges to give the proper consideration 
to the cases brought before them, increase the number. It is a sad day 
for the state when the attorneys begin to lose confidence in the work of 
the higher courts.— Central Law Journal. 





The practice, in case of an excessive verdict, of naming a sum for 
which judgment may be rendered at the option of one of the parties, is 
held, in Heimlich v. Tabor (Wis.) 68 L. R. A. 669, not to violate the 
rights of either party if grounded upon the proper basis. 
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IN RE ROY AND OTHERS FOR BECOUNT OF VOTES. 


(Essex Circuit, October 18, 1905). 
Primary Election Act—Frauds at Primary— Recount of Votes. 


Application was made to the court by counsel representing Fred- 
erick Roy and others, who were candidates at the recent primary 
elections in Essex county, for a recount of the votes for members of 
the Republican County Committee. It was claimed by the applicants 
that gross misconduct and errors had been committed by members of 
the boards of registry and election, and by the boards of canvassers in 
counting the ballots. 


Mr. Chandler W. Riker and Mr. Benjamin F. Jones for applicants. 
Mr. Halsey M. Barrett for the elected committeemen. 


ADAMS, J.: Three petitions have been presented, asking that the 
court inquire into and determine the result of a primary election for 
members of the Republican County Committee, held in the city of 
Newark, on September 12, 1905. These applications are addressed, not 
to the general jurisdiction and inherent power of the court, but to the 
specific authority conferred by an act to regulate elections. Revision 
of 1898. (P. L. 1898, page 237). [After reciting sections 162 and 168 
of the act, showing in which emergencies Circuit courts shall have 
jurisdiction, and the subordinate sections from 164 to 177 inclusive are 
also mentioned, the opinion continues :] 

The act of 1898 did not provide for a primary election, such as was 
held in Newark, on September 12, 1905. That feature of our law was 
created by a supplement to the act of 1898, approved April 14, 190%. 
(P. L. 1903, page 603). 

The question is whether it appears, upon a comparison and con- 
struction of these two statutes, that the corrective power over elections 
conferred upon the Circuit court by sections 162 and 163 of the general 
election law of 1898 extends and applies to a primary election, authorized 
by the act of 1903. 

An examination of the supplement of 1903 affords evidence that it 
does not contain within itself the complete legislative scheme. It derives 
aid from and is pieced out by certain parts of the act of 1898. Section 
33 of the supplement of 1903 makes this apparent. That section begins 
with these words: 

The following sections of the act, to which this act is a further 
supplement, shall apply, so far as may be, to the primary elections held 
pursuant to this act. 

Then follows an enumeration of seventy-four sections of the act 
of 1898 that are to apply to the primary elections held pursuant to the 
supplement. The numbers of the specified sections run from lower to 
higher, beginning with thirty-three and ending with 219. The act of 
1898 contains 233 sections. The supplement of 1903, therefore, borrows 
from the act of 1898 about one-third of the sections of that act in order 
to round out the legislative intent as to primary elections. 

Sections 162 to 177 of the act of 1898, both inclusive, are not, nor 
is any one of them, among the sections so enumerated. One of the 
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rules by which legislative intent is to be tested is this: That the expres- 
sion of one thing operates as the exclusion of another thing that is 
unexpressed. (Endlich on the Interpretation of Statutes, section 397). 
The New Jersey Reports contain numerous illustrations of the applica- 
tion of this familiar rule. For example, in Krueger v. Chesilhurst, 35 
Vroom 523, the court says: Under the maxim expressio unius est 
exclusio alterius, the requirement that certain officers must be residents 
would seem to indicate that no others need be. This rule applies, I 
thing, to this case. It is to be assumed that if the legislature had 
intended to incorporate sections 162 to 177 of the act of 1898 in the act 
of 1903 it would have specified those sections in the enumeration con- 
tained in section 33 of the supplement. The fact that these sections are 
not so specified affords ground for a legitimate inference that it was not 
the legislative purpose to extend the corrective power of the Circuit 
court to primary elections. 

In opposition to this obvious line of reasoning the able and learned 
counsel for the contestants has urged two considerations. One is that 
the Circuit court is an essential part of the election machinery. The 
other is that the provisions for care and custody of the ballots and ballot 
boxes imply that there is to be a scrutiny by the Circuit court. There 
is little force in the last suggestion. The preservation of ballots and 
ballot boxes may be useful for purposes other than employment as 
evidence in the Circuit court. The consideration first mentioned dis- 
regards the distinction between what is essential and what may be 
desirable. The corrective power of the Circuit court is not such a part 
of the election machinery that without it the machine will not work. It 
is perfectly possible to hold an election for county officers with no better 
guarantee for its honesty and regularity than is afforded by the integrity 
and intelligence of the election officers, supplemented by whatever 
powers the courts may have for the punishment of crime. And such has 
been the fact. The corrective power of the Circuit court is of recent 
date; not earlier, I think, than 1876. The creation of such a special 
statutory jurisdiction was probably due to the conviction that the purity 
of the ballot needed more protection. Whether primary elections should 
receive whatever protection this particular agency can afford is a 
question for the legislature, and not for the Circuit court. 

The above conclusion harmonizes with that lately reached by his 
Honor, the Chief Justice, and some of the Associate Justices of the 
Supreme court, upon the analagous question whether a recount of the 
votes cast at a primary election can be had under section 159 of the act 
of 1898. The decision was adverse to the recount, upon the ground that 
by reason of the non-specification of section 159 there was no juris- 
diction. I see no essential difference between the reasoning in the 
two cases. 

The applications are denied, because it does not satisfactorily appear 
that the legislature has empowered the Circuit court to entertain them. 


The consent of a patient to be treated by a Christian Science healer 
is held, in Spead v. Tomlinson (N. H.), 68 L. R. A. 482, to preclude his 
holding him liable in damages for failure to effect a cure, although that 
method of treatment is illegal under the statutes of the state. 
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STATE NOTES. 


A man described as a “lawyer,” 
but whose name does not appear in 
the 1905 list of New Jersey attor- 
neys, Jacob Bakelaar, of Passaic, 
was sentenced by Judge Zabriskie, 
of the Bergen courts, on October 
13, to fifteen years in the state 
prison for conducting a “den of 
juvenile iniquity.” The “den” was 
in the borough of North Arling- 
ton. 

Miss Bertha Dixon, of Jersey 
City, daughter of Mr. Justice Jon- 
athan Dixon, was married on Sep- 
tember 23 in the Dixon summer 
residence to Mr. James Crowell, 
of Newark. The Rev. Dr. Kerr, 
pastor of the First Presbyterian 
Church, Jersey City, performed the 
ceremony. Mr. Crowell is a lum- 
ber dealer in Newark and resides 
in North Arlington avenue, East 
Orange. 





OBITUARY. 


MR. HOWARD FLANDERS. 

When about to undergo an 
operation for an ailment of the 
throat, at the Medico-Chirurgical 
Hospital, in Philadelphia, Mr. 
Iloward Flanders, of Burlington, 
N. J., an attorney, died suddenly 
of paralysis of the heart on Octo- 
ber 8. His funeral was held in 
Burlington, October 6. The Mt. 
Holly “Mirror” says of his illness : 
“For more than two months Mr. 
Flanders had been in failing health 
and recently a swelling appeared 
on the right side of his neck which 
has greatly worried him. For 
weeks he had been in a highly ner- 
vous condition, but no thought of 
a fatal outcome of his illness was 
for a moment entertained. Re- 
cently, upon consultation with a 
well known specialist, he was ad- 


vised to have the affected gland re- 
moved, it being determined that 
the trouble was of a tuberculous 
nature. The operation was set 
for yesterday morning and Mr. 
Flanders’ friends confidently ex- 
pected news of the successful out- 
come of the ordeal” 

Mr. Flanders was born in Phila- 
delphia forty-five years ago. When 
a youth his family removed to Mt. 
Holly, where he spent his boyhood 
days. He studied law in the office 
of his father, Alfred Flanders, and 
was admitted to the Bar as attor- 
ney at the June Term, 1881, and as 
counsellor at the June Term, 1895. 

Shortly after being admitted to 
the Bar, Mr. Flanders removed to 

3urlington, N. J., where he built 
up a Jucrative law practice. He 
succeeded his father as city solici- 
tor of Burlington, and held the 
position until his death. 

Mr. Flanders was one of the 
leading attorneys in that part of 
the state, and was affiliated with 
many corporations and institutions 
as stockholder, director and coun- 
sel. He was prominent in Ma- 
sonic circles, having reacned an 
exalted position in that organiza- 
tion, and was a charter member of 
the Mt. Holly Lodge of Elks. 

Besides his widow, formerly a 
Miss Carrie Lowden, he leaves a 
brother, former Mayor Charles Y. 
Flanders, and a sister, Mrs. Henry 
Prickitt, of Tioga. His mother, 
Mrs. Mary Flanders, is still living. 





HE SAT DOWN. 


The judge had his _ patience 
sorely tried by lawyers who wished 
to talk and by men who tried to 
evade jury service. Between hy- 
pothetical questions and excuses it 
seemed as if they never would get 
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to the actual trial of the case. So 
when the puzzled little German 
who had been accepted by both 
sides jumped up, the judge was 
exasperated. 

“Shudge!” cried the German. 

“What is it?” demanded the 
judge. 

“TI tink I like to go home to my 
wife,” said the German. 

“You can’t,” retorted the judge. 
“Sit down.” 

“But, shudge,” persisted the 
German, “I don’t tink I make a 
good shuror.” 

“You're the best in the box,” 
said the judge. “Sit down.” 

“What box?” asked the German. 

“Jury box,” said the judge. 

“Oh, I tought it vas a bad box 
that peoples gets in somedimes.” 

“No,” said the judge, “the bad 
box is the prisoner’s box.” 

“But, shudge,” persisted the lit- 
tle German, “I don’t speak goot 
English.” 

“You don’t have to speak any at 
all,” said the judge. “Sit down.” 

The little German pointed at the 
lawyers to make his last desperate 
plea. 

“Shudge,” he said, “I can’t make 
noddings out of what these fellers 
say.” 

It was the judge’s chance to get 
even for many annoyances. 

“Neither can any one else,” he 
said. “Sit down.” 

With a sigh the little German 
sat down. 


TWO DARK TALBS. 


At the recent banquet of the 
Baltimore Bar Association two 
stories told by Robert T. Barton, 
of Richmond, Va., appealed to his 
colleagues as being particularly 
good. 

In traveling through Virginia, 
Mr. Barton said, in quest of prac- 
tice, he was forced to stop at some 
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very bad hotels. One of these in 
particular he remembered. It was 
away down in the southern part of 
the state, and its table was so 
frightfully bad that it was almost a 
case of doing without eating. He 
had tried the supper, had spent the 
night, had attempted breakfast, 
and finally the dinner hour rolled 
around. ‘lo announce the meal an 
old southern darkey ambied out on 
the porch and began to beat on an 
iron triangle with a stick. Laying 
out in front of the house was a 
long-eared, cadaverous “yaller”’ 
hound. As soon as the darkey be- 
gan pounding on the triangle, Mr. 
Barton said, the hound sat up on 
its haunches, threw its head back, 
and let out a long, painful, melan- 
choly howl. ‘The old darkey stop- 
ped his pounding on the triangle, 
and looking at the hound, said: 

“What in da debbel you howlin’ 
foh?”’ he exclaimed, “you ain’t 
obleeged to eat it.” 

The other was like this: A 
traveling man was going through 
the state of Georgia and when he 
was near Atlanta an old colored 
man at one of the stops came to 
the car with a basket containing 
fried chicken sandwiches for sale. 
The sandwiches looked so tempt- 
ing that the traveler purchased one 
and enjoyed it immensely. After 
disposing of it, he said: “Uncle, 
that chicken was certainly fine. 
Where did you get it?” 

The old darkey looked up and 
said: 

“See hyar, boss, you’re from de 
Noth, ain’t you?” 

“Why, yes, uncle,” was the reply. 
“T am from Boston.” 

“There now, didn’t I knowed it!” 

“How did you know it, uncle?” 

“’Ca’se no South’n gemman 
would ever ask a nigger where he 
gets his chickens.” 
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BETTER THAN ORATORY. 


One of the most common de- 
fects of a recently admitted lawyer 
is a striving for oratorical display. 
A successful older practitioner en- 
deavors, on the other hand, to give 
the jury a heart to heart talk. The 
ways of an eagle in the air, of a ser- 
pent upon a rock, of a ship in the 
midst of the sea and of a man with 
a maid are as A B C compared 
with the methods usually pursued 
by the twelve good men and true. 
It seems a trifle odd at first that a 
dozen individuals who separately 
are shrewd, sharp business men 
should collectively be guilty of the 
most absurd performances, but the 
fact must be reckoned on neverthe- 
less. 

A story is told of two farmers 
who were returning home, one of 
them from jury duty in a neighbor- 
ing town. “Lawyer Smith is a 
great orator,” said one—“a perfect 
Daniel Webster. My, how I hated 
to decide against him in the three 
cases he tried!” 

“How about Lawyer Jones, who 
was on the other side?” 

“Oh, shucks! Why of course 
he wins all his cases. I heard 
every one of ’em, and they were 
the simplest things. He just ex- 
plained things to the jury. He 
didn’t have to do any hard talking 
at all. You couldn’t help but 
agree with him.”—Success. 





THE HEN TEST FOR CRIMINALS. 


Professor Wigmore, in the first 
volume of his recent work on Evi- 
dence (at page 350), gives the fol- 
lowing illustration of a supersti- 
tious test to ascertain the guilt or 
innocence of a person suspected of 
crime, which is taken from the 
Boston “Transcript” of February 
21, 1894: “B. G. was on trial for 
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the larceny of $365 from Simon 
Melnikoff, his lodging house keep- 
er. It will be remembered that 
when the crime was discovered 
seven persons who could possibly 
have taken the money were re- 
quested to step into a dark room 
in Melnikoff’s house and touch a 
live hen fastened on a table. They 
were told that when the guilty 
party touched her she would make 
an outcry. Unknown to the men 
who entered the room the hen had 
been saturated with bluing. An 
inspection of the hands of all the 
men who entered the room showed 
that all but Goldstein had touched 
the hen. His hands bore nwo 
marks of bluing, and when he was 
informed of the trick that had been 
played on him he said he did not 
understand the condition of the 
test to be that he must place his 
hand on the hen. Judge Sherman 
admitted this testimony, and in 
commenting on the weight it 
should have with the jury, said: 
‘This test was not applied to deter- 
mine who was guilty from the re- 
sult of the thing itself, but it was 
believed that the guilty one, in the 
uneasy state of his conscience, 
would be overcome with dreadful 
superstition and avoid carrying out 
the test.’” It is barely possible 
that here we have the origin of the 
rural objurgation “By hen!” 


HANDS IN THE POCKET. 


Judge—It would be more re- 
spectful to this court, sir, if you 
would keep your hands out of your 
pockets. Why do you do so, sir? 

Defendant—Just for the novelty 
of the thing, your honor. 

Judge—Novelty! What 
mean? 

Defendant—Fact is, your honor, 
my attorney has had his hands in 
there so long I’m tickled to death 
to get a chance at them myself. 


d’ye 





